tive privilege," etc., etc. 8 In short, Berger writes as "advocate and adversary," 9 and by implication his scholarship is not to be trusted. The scientific community has "one simple and devastating criterion, 'Is it true?' "10 Of the "precedents" Rosenblum himself states that "[i]n piercing the fatuous pretensions of proponents of absolutism, Berger has no peer. His verbal scythes cut away the multiple cover-ups presidents have developed to justify suppression of information." ' ' If that be true, 12 it is of no moment whether I write as "advocate and adversary"; what matters is that I have proved my case.
Serious criticism demands that a reviewer come to grips with the central thesis of the writer. Nowhere does Rosenblum pause to appraise that thesis: namely, that the pre-1789 history knows no such doctrine as executive privilege, and there is reason to believe that the Framers did not mean to create it. Such an appraisal is called for if only because of the magnitude of the problem. An impeccable "nonadversary" scholar, Professor Archibald Cox, recently wrote that "[tihe central problem today is how to deal with governmental secrecy and-to be blunt-with governmental deception. A congressional power to inquire, freely exercised, could help to provide the necessary information."' 13 The citadel of the financial community came to a similar conclusion. 4 "Secrecy," said Professor Cox, 8 . Rosenblum 654. Thus he devotes an entire page of his eight and one half pages to an ironical restatement of my refutation of Younger. Id. at 655-56.
9. Id. at 653 (an "adversary" who "stop[s] short of compiling an 'enemies list'"). Against this background, his statement that "[diespite the minor irritation evoked by Berger's yen for gladiatorial garb, Executive Privilege is a remarkably thorough and instructive probe of presidential accountability ... ," id. at 654, is not worth a fig.
Rosenblum expresses the hope that "confrontative scholarship should be diminished," id. at 660, and cites as an example of "nonadversary scholarship that augur [ (1974) .
if sanctified by a plausible claim of constitutional privilege, is the easiest solution to a variety of problems. The claim of privilege is a useful way of hiding inefficiency, maladministration, breach of trust or corruption, and also a variety of potentially controversial executive practices not authorized by Congress.' 5 That such practices have increasingly permeated the Executive branch I showed back in 1965.16 Given the dimensions of executive secrecy, of its threat to our democratic society, it is of the utmost importance to establish whether or not the claimed privilege has any constitutional footing. Rosenblum's review obscures and beclouds my demonstration that it has none.
It will help the reader to have before him a compact summary of the historical data which led me to conclude that executive privilege has no constitutional warrant. Looking to the parliamentary practice at the adoption of the Constitution, the Supreme Court held in' 1927 that "the power of inquiry. . . was regarded and employed as a necessary and appropriate attribute" of the legislative power and was conferred on Congress.
17
Parliamentary records disclose that inquiry covered the entire spectrum of executive conduct.' In the 1742 Parliament the great William Pitt summarized the practice: "We are called the Grand Inquest of the Nation, and as such it is our Duty to inquire into every Step of publick Management. . .in order to see that nothing has been done amiss .
. ",. 9 With one explicable exception in 1742,20 I found no executive refusal to turn over information between 1621 and 1742. In 1701, Charles Davenant stated that "no one has ever questioned the legislative authority 'to enquire into, and correct the Errors and Abuses committed'" by those who exercised executive power. 2 Not at all.
In quick summary, here is the historical proof: 1) Montesquieu, the Founders' oracle on the separation of powers, said that the legislature "has a right, and ought to have the means of examining in what manner its laws have been executed," in which the English, he added, enjoyed an advantage over some governments where public officers "gave no account of their administration. '2 3 2) James Wilson extolled the House of Commons, the Grand Inquest of the Nation, because it "checked the progress of arbitrary power .... The proudest ministers of the proudest monarchs . . . have appeared at the bar of the house to give an account of their conduct .
"..."24
3) References to the House as the "Grand Inquest of the Nation" are sprinkled through the records of the several Conventions; 25 but in no case was protest made that this power was too broad or had to be curtailed for the protection of the Executive. The reason, I consider, is that in the Revolutionary period, to borrow from Bernard Bailyn, "faith ran high that a better world. . . could be built where authority was distrusted and held in constant scrutiny." 2 6 4) Given the recognized English practice, we may say with Chief Justice Marshall, "[i]t would . . . be expected that an opinion which is to overrule all former precedents, and to establish a principle never before recognized, should be expressed in plain and explicit terms. privilege. But what he swallows whole noted scholars have subjected to raking fire. For example, Professor Paul Mishkin stated that the Court's "major pronouncements are essentially ex cathedra, its analysis of the major issues simplistic, and its doctrines supported far more by the fiat of the Justices' commissions than by the weight of either learning or reasoning." 3' 5 Chief Justice Burger's statement that presidential privilege for confidential communications is "inextricably rooted" in the separation of powers 8 0 -a view that is without judicial precedent-recalls his own remark on a similar occasion. According to Professor Leonard Levy, the Chief Justice "reported that one of the Supreme Court Justices had said in a seminar that the presumption of innocence is 'rooted in the Constitution' and commented, 'Well, it may be rooted there, but you cannot find it there.' ,, 3 7 Seasoned Court watchers consider that the opinion was stitched together in order to present the intransigent Mr. Nixon with a unanimous decision that even he would recognize as "definite," 38 that some of -the "privilege" remarks may not survive the occasion." In the words of Professor Cox, "The future may accept them or discard them as assumptions wholly unnecessary to the decision of the case, 40 and what is worse, as ipse dixits that have no historical foundation." While the Constitution diffuses power the better to secure liberty, it also contemplates that practice will integrate the dispersed powers into a workable government. It enjoins upon its branches separateness but interdependence, autonomy but reciprocity.
44
"Reciprocity," however, is not the same as forcible entry. In "rooting" a presidential privilege for "confidential communications" in the separation of powers, Chief Justice Burger derived it "from the supremacy of each branch" within its own sphere, and related it "to the effective discharge" of executive power. 45 On these premises the privilege should be inviolable.
But Chief Justice Burger proceeded to tear a breach in that inviolability in order to prevent the privilege from impairing the courts' "fair administration of . . .justice" in a criminal case. 4 6 That, however, was not Jackson's course. Notwithstanding his "workable government" dictum, both Justice Jackson and the Court rejected President Trumans seizure of the steel mills on the ground that it ran counter to the implicit policy of Congress. 417 In other words, the needs of a "workable government' did not sanction a presidential invasion of the powers of Congress. Undeniably the Constitution "blended" certain powers. But it does not follow that the Court has a roving commission to do additional blending in the interests of a "workable government." On the contrary, Chief Justice Taft held that the "branches should be kept separate in all cases in which they were not expressly blended, and the Constitution should be expounded to blend them no more than it affirmatively requires. 48 It is equally evident, that neither of [the departments] ought to possess, directly or indirectly, an overruling influence over the others, in the adninistration of their respective powers. It will not be denied, that power is of encroaching nature, and that it ought to be effectually restrained from passing the limits assigned to it. And he emphasized the need "to provide some practical security for each, against the
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is only one of the constitutional problems that arise from and call for a reexamination of Chief Justice Burger's assumptions. 50 When Rosenblum cites the Court's "acknowledgment . .. that there can be 'an absolute, unqualified . . . immunity from judicial process' under some or even many circumstances,' ' presumably he refers to the unfortunate credence it lent to an earlier dictum in United States v. Reynolds, 5 2 a private litigant case, a dictum that excluded even in camera inspection given a "claim of need to protect military, diplomatic or sensitive national security secrets." '5 3 Professor William Van Alstyne commented, "The reiteration from Reynolds was unnecessary ...
. Ironically, it may even imply that Mr. Nixon would have prevailed in the case had he once again incanted the magical words 'national security.' ,,54 Better guidance is furnished by another statement in Reynolds: "Judicial control over the evidence in a case cannot be abdicated to the caprice of executive officers." 5 5 For throughout the government, the bureaucracy has an incurable infatuation with secrecy.
Throughout I separated the constitutional from the practical arguments; first I demonstrated that executive privilege has no constitutional warrant; then I went on to show that it should also be rejected on invasion of the others." In the words of Judge Learned Hand, judicial review "should be confined to occasions when the statute or order was outside the grant of power to the grantee, and should not include a review of how the power has been exercised." It is important, he stressed, "that within its prescribed borders each 'Department' ... shall be free from interference." L. hAND, Tan BILL OF RIGHTS 31, 66 (1962) . See also The Sinking Fund Cases, 99 U.S. 700, 718 (1878). Denial of demonstrably relevant evidence in reliance on doctor-patient, lawyerclient privileges might equally be deemed to "cut deeply into the guarantee of due process of law," 418 U.S. at 712, yet these privileges have been left untouched. A strange spectacle: judicial constructs stand higher than a privilege said to be "rooted" in the Constitution. See Henkin practical grounds. Under Rosenblum's hands this goes through a remarkable transformation: Legal norms may be generated by courts out of social or administrative practices, but judicial alchemy has not progressed (regressed may be better) to the point where transmutation of practices into legal norms is performed spontaneously. 50 So fancy a notion never entered my mind. Rather, I began with estabblished "legal norms" by showing a long-standing, untrammeled power of legislative inquiry and an absence of executive objections to such inquiries or to their scope. Only then did I go on to demonstrate that the claim should also be denied on practical grounds." 7 The "alchemy" is Rosenblum's, not mine.
Similar intellectual confusion is exhibited by Rosenblum's citation of my remark that the "time and place of a Normandy invasion and the like, should not be revealed to a litigant," ' as evidence that I am "no longer dismissing [executive privilege] as a myth." 59 No litigant is given a right to executive information by the Constitution; 0 it is a judicial construct designed to facilitate judicial administration. My concern was with the constitutional right of Congress to obtain executive information. Recognition that a private litigant has no constitutional right to be informed of the Normandy invasion manifestly constitutes no abandonment of my view that executive claims of constitutional power to deny information to Congress are unfounded.
Striking an attitude of elder statesmanship, Professor Rosenblum states:
With termination of the blatancy and flatulence of presidential "stonewalling" and with -the avowal of openness and candor by President Ford, hope now abounds that there will be no necessity for further cases to confront executive intransigence. 61 Here is an investigation into noisome practices that have shocked the American people and that call for exposure in the interest of thorough-going reform, and once again we are told that disclosure may prove "embarrassing." Once again executive privilege may be invoked to shield rank misdeeds. We dare not depend on the grace of a given President but must view secrecy as an occupational disease of the bureaucracy which infects all who come in contact with it.
Rosenblum also calls on me to formulate "guidelines and examples for Congress and the judiciary to follow in differentiating privileged from nonprivileged situations." 63 So far as regards congressional demands for information, my study convinced me that there are no constitutionally "privileged" situations. The Nixon criterion was the need in a judicial case for information in the interest of -the "fair administration of criminal justice." 6 4 How real the need for information is necessarily a matter for case to case evaluation. The needs of Congress stand on a higher level than the needs of an individual accused of crime. Whether the public interest at stake be in the impeachment of a high officer or in congressional investigations such as Watergate and Teapot Dome under the congressional "oversight" power, Congress too can maintain that a claim of privilege cannot be permitted to "impair" its functions. 0 3 Who is to be the judge of such impairment? In a forthcoming article, I conclude that except on the issues of jurisdiction and relevance to the inquiry, the decision is for Congress." 6 Recent developments have led Professor Archibald Cox to conclude that it is desirable to put the force of law behind some congressional subpoenas addressed to the President, his aides or other executive officials. Ideally, I think, the legislative right should prevail in every case in which either the Senate or House of Representatives votes to override the Executive's objections, subject to jurisdiction and relevance to the inquiry."
We should not take our leave of Professor Rosenblum without comment on his "Of special interest to the Northwestern community is NU alum [sic] Berger's disagreement at one point with Dean Wigmore." 68 The reference is to Wigmore's citation to a statement by Chief Justice Marshall in United States v. Burr, as to which Berger said Wigmore "is plainly mistaken." Says Rosenblum, "Wigmore might, at some point, be fallible (though no Northwestern grad e'er found him so); Berger's gossamer analysis of the Burr case, however, hardly provides a foundation for challenge to the mighty Dean." 6 9 Before turning to my "gossamer analysis," it is not inappropriate to remark on Rosenblum's embarrassing appeal to stuffy parochialism. Northwestern "grads," like all lawyers, are given to questioning all authority; in the legal lexicon there are no sacred cows. 7 0
Now for the merits. The dispute, to quote Rosenblum, centers on Marshall's sentence, "[i]f it contain matter not essential to the defense, and the disclosure be unpleasant to the executive, it certainly ought not to be disclosed." Berger stressed "if" and "not essential to the defense," downgrading the significance of "unpleasantness" of the disclosure to the executive as a coordinate factor in determining privilege. That a nuance of emphasis in verbal analysis about which reasonable people might differ would warrant the conclusion that Wigmore was "plainly mistaken" in his construction requires immersion in the evaluation world of Alice-in-Wonderland. 7 1 I should have thought it plain that the negative pregnant is that "if" "unpleasant" disclosure be "essential to the defense" it "certainly ought . . . to be disclosed." Were this a doubtful "nuance," several other statements by Marshall make clear that if the defendant made a strong 
